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March 17, 2008

Centers for Medicare and Medicaid Services

Department of Health and Human Services

Attention: CMS-2232-P

P.O. Box 8016

Baltimore, MD 21244-8016

Re:  File Code:  CMS-2232-P; Proposed Rule Regarding Medicaid Program: State Flexibility for Medicaid Benefit Packages

Dear Sir or Madam:

The National Council for Community Behavioral Healthcare is a not-for-profit 501(c)(3) association representing 1,400 organizations providing treatment and rehabilitation to help people recover from mental illnesses and addiction disorders.

National Council members serve nearly six million adults, children, and families in communities across America. We offer a vital safety net to some of the poorest and most vulnerable in our society — Medicaid beneficiaries, the uninsured, the destitute and homeless, children in foster care, older adults, those with HIV/AIDS, veterans, and those in our criminal and juvenile justice systems. The people our members treat live with their families or alone; some are in hospitals, jails, or juvenile detention facilities and others are in residential programs, foster care, or group homes.

We advocate for policies that ensure that people who are ill can access services. And we offer state-of-the-science education and practice improvement resources so that services are efficient and effective.

Medicaid is a critically important resource for the children, youth and adults our members treat, and we urge you to address a number of issues in the proposed rules to ensure that individuals with disabilities retain access to essential Medicaid-funded mental health services and supports.

1. Overview

The National Council recognizes that Section 6044 of the Deficit Reduction Act of 2005 (DRA) provides authority for many of the provisions in the proposed rules.  The National Council opposed several provisions in the statute because our members strongly object to treating people with mental illnesses as second-class citizens.  Section 6044 allows benchmark plans to provide 75 percent of the actuarial value of mental health and prescription drugs; if the plan used as a benchmark does not cover mental health treatment or prescription drugs, than the new Medicaid benefit package does not have to provide coverage for them either.  We continue to believe that this policy is shortsighted, will result in poorer overall health outcomes, and has no actuarial basis.  

In addition, the National Council is very concerned that the reliance on commercial benefit plans is inappropriate for Medicaid recipients. Private insurance plans typically provide a more limited scope of rehabilitative and other mental health services than a standard Medicaid package. For those beneficiaries who are not exempt from benchmark plans, this could have a particularly harmful effect on beneficiaries with mental illnesses. In West Virginia, for example, where they have expanded their pilot benchmark plans to all counties, most of the beneficiaries are in the “Basic” plan, which has limited mental health benefits and limits the number of prescriptions. Although the DRA exempts people on SSI from being mandated into benchmark plans, a significant segment of Medicaid beneficiaries have serious mental health needs but, for a host of reasons, are not enrolled in SSI. Denying these beneficiaries the care they need will result in emergency room visits and arrests.

While some of the regulatory provisions are specified in the statute, others are the result of CMS interpretation of the statutory provisions.  The National Council suggests that CMS use its discretion to expand the categories of exempt individuals to include adults with serious mental illness and children with serious emotional disturbance.  We also urge CMS to require states to provide more information to exempt individuals who are given the option to enroll in alternative coverage, and to clarify that plans cannot use actuarial methods that further reduce benefits because of statutory cost sharing limits. 

Finally, the National Council strongly urges CMS to reconsider its decision that would allow these benchmark plans to fail to provide transportation to medical services. If this proposal becomes effective, it would limit access to critically important treatment, and it particularly affects our members’ ability to manage chronic illness and disease for the most vulnerable and underserved populations of our society. In the last year, CMS has clarified that neither the rehabilitative services nor case management options can be used to pay for transportation. Exclusion of transportation from benchmark plans would be disastrous for low-income beneficiaries.

2. Definition of Exempt Groups:  An individual who is medically frail or otherwise an individual with special healthcare needs (§440.315)

The proposed regulations specify additional groups that will be exempt from required enrollment in benchmark or benchmark equivalent plans under the category of “special healthcare needs.”  This includes dual eligible individuals, some children under age 19 who are eligible for SSI, children eligible under TEFRA, foster care children and others.  We applaud CMS for including these groups and strongly support their exemption from the requirement.

The preamble to the proposed rule requests suggestions regarding the definition of individuals with special medical needs.  We would urge that this category include adults who meet the federal definition of an individual with serious mental illness and children who meet the federal definition of children with serious emotional disturbance, as promulgated by the Substance Abuse and Mental Health Services Administration (SAMHSA).  These definitions require not only a diagnosis of mental disorder, but also that the disorder have a minimum duration and the individual also be found to have significant limitations in his or her functioning. The SAMHSA definition would include some individuals who, for one reason or another, are not eligible as persons with a disability, but nonetheless are significantly impaired by their mental disorder. 

Benchmark coverage is likely to prove entirely inadequate for these individuals, even though the individual may fall into an eligibility category that can be mandated to enroll in a benchmark plan.  These individuals are not all on Medicaid by virtue of their disability and thus, exempt under that category.  Children with serious mental disorders often qualify for Medicaid on the basis of family income and are not, for various reasons, receiving Supplemental Security Income (SSI) benefits or otherwise recognized as children with disabilities.  

Studies in Minnesota and other states indicate that high percentages of the non-SSI Medicaid population have serious mental illness.  Many low-income parents on Medicaid have been found to have serious depression, which could not be adequately treated with a very limited mental health benefit.  The paperwork requirements for SSI can be a barrier for many individuals with these illnesses.  This is particularly true for homeless adults and families.  Moreover, SSI has strict standards relating to the ability to work so that individuals may have substantial impairments, but still not qualify despite their illness.  

It is particularly important to exempt this population because the evidence based services that are most effective in treating serious mental illness and serious emotional disturbance are often not provided by commercial plans or are not provided with sufficient intensity to achieve recovery.  Rehabilitative services, such as mobile crisis, skills training, and assertive community treatment are much more prevalent in Medicaid plans.  These are the services needed by Medicaid beneficiaries with serious mental health impairments to achieve good outcomes.  

3. Optional Enrollment of Exempt Individuals (§440.320)

The National Council applauds CMS for requiring that states provide a comparison of how the benefits in the benchmark plan differ from Medicaid for exempt populations who are given the choice to enroll.  We urge CMS to be more specific and require that states provide this information in a form and manner that will be easily understood by beneficiaries, including those with mental illnesses and other disabilities.  In addition, states should be required to provide detailed comparisons of the following features of the plan:  the scope of benefits; participating providers, service delivery system (managed care, fee-for-service, primary care case management); prescription drug formularies; preferred drug lists and any other limits on medication access; prior authorization requirements; availability of transportation, cost sharing; and for children, any implications for obtaining EPSDT services.  

To make an informed decision, beneficiaries must have access to detailed information on the scope of benefits.  The National Council has examined several commercial plan matrices regarding benefits covered and found that they generally lack sufficient detail.  The plans may indicate that they cover mental health services without providing any more information.  Some plans may cover crisis services and day treatment and others only cover therapy. Individuals living with mental illnesses and those they turn to for assistance with decision making cannot make a meaningful choice if they can’t tell which plans offer the best benefit package for their needs. 

This section should also clarify that individuals in the exempt populations must not be automatically enrolled by the state in benchmark plans, but must instead affirmatively opt-in themselves.  The proposed rule uses the term “opt in” to refer to the process of states enrolling exempt populations in benchmark plans.  According to the preamble to the rule, CMS considers the rule to be implementing the policy and guidance used to guide states up to now.  However, some states have acted to enroll individuals in these plans, forcing them to opt-out.  This is a very different situation than one where the individual makes an affirmative choice to enroll.  

CMS should also monitor the states’ actions more closely to both ensure that no one in an exempt eligibility group is automatically enrolled by the state in such a plan and that the states assist beneficiaries who may wish to opt-in by providing full and clear detailed information on the benefits covered and cost sharing imposed under each option. The documentation in the exempt recipient’s file should include a communication from the individual to indicate that he or she has received the required information and that they choose to enroll in the benchmark or benchmark equivalent plan.

In addition, the rules should specify that states must have procedures that easily allow exempt recipients to exercise their choice to return to Medicaid at any time, including the option to use phone, written, in person, or electronic communication.  States should allow a beneficiary to designate someone to act on his or her behalf.  This may be important for beneficiaries with mental illnesses and other disabilities who may want to exercise this choice.    

4. Methodology for Determining Coverage Available Under a Benchmark Coverage Package (§440.340) 

The preamble to the regulations indicates that even if the benchmark plan has 50% coinsurance, the state would have to ensure that cost sharing does not exceed the applicable limits in Medicaid, which are substantially lower.  

However, §440.340 of the proposed regulation specifies that the actuarial report “should also state if the analysis took into account the State’s ability to reduce benefits because of the increase in actuarial value of health benefits coverage offered under the State plan that results from the limitations on cost sharing … under that coverage.”  The National Council strongly urges CMS to clarify that this language does not allow states to reduce mental health benefits below 75% of the value of the benchmark benefits because there are less co-payments in the benchmark equivalent plan.  Congress intended that individuals would get 75% of the value of the benefit; they did not intend to reduce the value of this benefit through cost sharing limitations.

5. EPSDT Services Requirement (§440.345)

States that have adopted benchmark plans to date have provided very little information about how they will meet the EPSDT mandate to provide children all medically necessary services covered under the DRA.  The proposed rules do not ask the states to do more than describe how the wrap-around EPSDT benefit will be provided. 

As it stands now, families are unlikely to realize that their children have access to more coverage than that provided through the benchmark plan.  Even if they understand this right, they may not know how to request such a service.

This section should be strengthened by requiring that states explain, in detail, how a family will be informed about their rights under EPSDT once they are enrolled in a benchmark plan and to explain the specific process the state will then go through to approve (or disapprove) these services. States should also explain timelines for consideration of EPSDT requests in emergency, urgent and routine cases.

6. States Are Not Required to Assure Transportation to Medicaid Covered Services (§440.390)

The National Council strongly urges CMS to revisit its decision to interpret the statutory clause “notwithstanding any other provision of this title” to allow states to renege on their obligation to provide transportation to services for individuals who need that assistance.  Individuals with many conditions, including mental illness, often take medications or experience symptoms which make it unsafe for them to drive. In addition, some individuals who have mental illness are reluctant to seek treatment. Taking away transportation will create an insurmountable barrier for many of these individuals and lead to poor health and mental health outcomes. 

This proposed rule will have a particularly acute impact on individuals who reside in rural regions and those who have co-occurring physical health conditions that affect their ability to drive. In light of the Substance Abuse and Mental Health Services study showing that people with serious mental illnesses die 25 years sooner that those who do not have such conditions, our members have stepped up their efforts to provide integrated treatment to individuals who have both mental illness and physical healthcare needs. If this proposal becomes effective, it would limit access to critically important mental health and physical health treatment, and it particularly affects our members’ ability to serve some of the most vulnerable and underserved populations of our society.

The National Council appreciates the opportunity to provide comments on the proposed rules on State Flexibility for Medicaid Benefit Packages.  

Sincerely,
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Linda Rosenberg, MSW, CSW

President and CEO
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