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March 17, 2008

Centers for Medicare and Medicaid Services

Department of Health and Human Services

Attention: CMS-2244-P

P.O. Box 8016

Baltimore, MD 21244-8016

Re:  File Code:  CMS-2244-P; Proposed Rule Regarding Medicaid Program: Premiums and Cost Sharing

Dear Sir or Madam:

The National Council for Community Behavioral Healthcare is a not-for-profit 501(c)(3) association representing 1,400 organizations providing treatment and rehabilitation to help people recover from mental illnesses and addiction disorders.

National Council members serve nearly six million adults, children, and families in communities across America. We offer a vital safety net to some of the poorest and most vulnerable in our society — Medicaid beneficiaries, the uninsured, the destitute and homeless, children in foster care, older adults, those with HIV/AIDS, veterans, and those in our criminal and juvenile justice systems. The people our members treat live with their families or alone; some are in hospitals, jails, or juvenile detention facilities and others are in residential programs, foster care, or group homes.

We advocate for policies that ensure that people who are ill can access services. And we offer state-of-the-science education and practice improvement resources so that services are efficient and effective.

Medicaid is a critically important resource for the children, youth and adults our members treat, and we urge you to address a number of issues in the proposed rules to ensure that individuals with disabilities retain access to essential Medicaid-funded mental health services and supports.

1. Maximum Allowable Charges:  Adjustment of Nominal Co-Payments and Calculation of Co-Payments for Beneficiaries in Managed Care (§ 447.54)

In its analysis of the cost sharing provisions of the Deficit Reduction Act (DRA), the Congressional Budget Office (CBO) projected that some 13 million people—a third of them children—could face new or increased cost sharing over the first ten years the provision is in effect. Eighty percent of the savings expected to result from the new cost sharing would be due to decreased use of services. Extensive research has shown that even moderate levels of cost sharing—of the amounts permitted by this provision—cause Medicaid beneficiaries to delay or forgo needed care.

The proposed rules will increase the nominal co-payments by the medical care component of the Consumer Price Index (CPI), which has been increasing at a much faster rate than the cumulative CPI, and round up to the nearest 10 cents. The National Council urges CMS to round to the nearest 5 cents, the same standard that is used for Medicare. Since the nominal co-payments can apply to even those under the federal poverty limit (FPL), it is important to minimize these co-payments as much as possible. The difference will be more significant over time as each year’s increase builds upon the prior year’s total.

In addition, the regulations propose to base subsequent annual increases on the previous year’s rounded up limit, rather than the prior year’s actual limit before rounding. This method would inflate the cost sharing limits faster and higher than we believe was intended in the DRA. When calculating subsequent annual increases, the National Council urges CMS to use the original number, not the rounded up figure. 

In this section of the proposed rules, CMS also indicates that $5.20 will be the maximum amount of co-payments for beneficiaries in managed care plans, while all other beneficiaries would be subject to a maximum of $3.20. The National Council urges CMS to clarify that the $3.20 maximum nominal fee applies to all beneficiaries regardless of whether beneficiaries are in a fee-for-service or managed care plan. 

2. Premiums, Enrollment Fees, or Similar Fees:  State Plan Requirements

Alternative Co-Payments, Coinsurance, Deductibles, or Similar Cost Sharing Charges:  State Plan Requirements. (§§447.64, 447.68)

According to CBO estimates, fully 20 percent of the savings expected to result from premiums and enrollment fees would accrue from people who lose Medicaid coverage because they are unable to pay the new premiums. More than half of those who are expected to lose coverage are children. States that have obtained waivers in order to require premiums for Medicaid coverage find that these changes almost always lead to enrollment declines. Medicaid is the safety net for these individuals, and paying premiums should not be a condition of coverage; most people who lose coverage will become uninsured. 

The proposed rules require that state plans specify the methodology the state will use to ensure that the aggregate amount for premiums and cost sharing does not exceed the five percent of family income limit set forth in the DRA. The preamble notes that states can use the same methods that SCHIP programs use to track cost sharing and can program their automated systems to track and compute this data. 

The National Council recommends that the rules be strengthened to require states to provide immediate notice to the individual and provider at the point of service when aggregate cost sharing has met the limits in the Act. In the absence of timely notification, individuals with low incomes will be paying unnecessarily for services. The limit exists for a reason—families at this income level cannot afford to pay more than five percent of their income for treatment—and timely notification is the only way to ensure that the limit works as intended. Individuals should not have to exceed the limit and wait to recoup their money at some future time; nor should providers have to expend staff time issuing refunds for cost sharing that should not have been collected. Neither beneficiaries nor providers should be expected to track individual expenses for the purposes of these sections, particularly because state income formulas can be complicated and beneficiaries may be seeing multiple providers.

3. General Alternative Cost Sharing Protections: Cost Sharing for Non-Preferred Drugs (§447.70, 447.76)

In Section 447.40(b), the proposed rules implement the provisions of the DRA regarding cost sharing for non-preferred drugs, which may be charged to those with incomes below 100 percent of the FPL. The National Council recommends transparency and the lowest administrative burden possible for prescribers who believe that the preferred drug would not be as effective as a non-preferred drug or would cause adverse effects. 

In the preamble to the rules, CMS notes that it “would anticipate that states would publish schedules of preferred drugs as part of, or as a supplement to, the required public schedule of cost sharing…”   The National Council staff and members have had great difficulty accessing state preferred drug lists, particularly when there are multiple formularies by different managed care plans.  Often the lists are not easily available in a logical section on the state or plan’s website. Based on these experiences, we urge CMS to require states to publish the preferred drug list just as they are requiring states to make available a public schedule for other cost sharing information.

The proposed regulations specify that cost sharing will be the same for a non-preferred and a preferred drug if the following conditions are met: 

1) The prescribing physician determines that the preferred drug would be less effective or would have adverse effects for the individual or both.

2) State criteria for prior authorization, if any, are met. (§447.70(c)).

The National Council strongly recommends deleting the second provision as exceeding the scope of the statute. The statue only requires that the prescribing physician follow criteria number one (§447.70(c)(1)) and was the result of a careful compromise to protect the rights of individuals who have a medical need for a non-preferred drug. Congress did not intend that a beneficiary would also have to meet state criteria for prior authorization, which could impose additional barriers for those who have already established that they require a non-preferred medication.

Mental health medications are typically divided into four “classes”: anti-depressants; anti-psychotics; anti-convulsants; and anti-anxiety. Preferred drug lists usually select only one or two drugs from each class that do not require prior authorization. However, mental health medications—even those in the same class—can be very different from each other. Each class contains medications that work in different ways and have different side effects. Choosing the correct medication requires extensive knowledge of both the patient and available medications, and receiving the correct medication can mean the difference between stability in the community or deterioration that leads to emergency room visits or arrest. It is critical that any state process that is implemented reflects only the Congressional language and does not add additional hurdles to receiving the right treatment.

4. Alternative Premium and Cost Sharing Exemptions and Protections for Individuals with Family Incomes at or Below 100 Percent of FPL (§§447.71 and 447.80)

The National Council is very grateful to CMS for specifying that cost sharing is not enforceable for those below the poverty level and for ensuring that aggregate limits on cost sharing of five percent apply to individuals with incomes under 100 percent of the FPLs. These provisions are essential to protecting access to treatment for individuals with very low incomes, many of whom receive Supplemental Security Income (SSI) because of their mental illness or physical disability.

5. Alternative Premium and Cost Sharing Exemptions and Protections for Individuals Above 100 Percent But at or Below 150 percent of the FPL. Co-Payments for Individuals in Managed Care Plans (§447.72)

In §447.72(a)(3), the proposed rules specify a $5.20 limit on co-payments per service for beneficiaries who have incomes between 100 and 150 percent of FPL and are receiving services from a managed care entity. The same limit is imposed for those with income levels between 150 and 200 percent of FPL in §447.74(b). 

In the DRA, Congress imposed lower cost sharing (10 percent of the cost of the service) for those under 150 percent of FPL than it did for those over 150 percent of FPL (20 percent of the cost of the service) in fee-for-service plans. The National Council recommends that the proposed rules also vary the co-payment by income and set the limit at $4.20 per service for beneficiaries in managed care with lower incomes (100 to 150 percent FPL) and $5.20 for those with incomes over 150 percent of FPL.  This would be more consistent with Congressional intent in the DRA.

6. Aggregate Limits on Alternative Premiums and Cost Sharing (§447.78)

In §447.78, the proposed rules give states maximum flexibility to determine family income, including allowing states to use gross income and methods that are less generous than eligibility standards.

In the DRA, Congress specified that “family income shall be determined in a manner specified by the State…, including the use of such disregards as the State may provide.”  Thus, Congress intended that states could be more generous with additional disregards for calculating income to lessen the amount of income and thus, the aggregate level of permissible cost sharing. In contrast, the proposed rules encourage states to use gross income and methods which will result in more cost sharing. To ensure consistency with the statute, the National Council urges CMS to allow states to use the same or a more generous methodology than what is used to determine eligibility.

The National Council appreciates the opportunity to provide comments on the proposed rules on Premiums and Cost Sharing.  

Sincerely,
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Linda Rosenberg, MSW, CSW

President and CEO
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